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I.

Introduction

“Lawyers also understand that it is their responsibility to train their staff and that they may well be
liable for any breach of confidentiality by their agents or their staff.”
McEachern, CJSC, Ott v. Fleishman, 1983 CanLII 489 (BCSC)

II.

Changes Are Coming

The Law Society of British Columbia (“LSBC”) has issued a notice that The Professional Conduct
Handbook will be replaced effective January 1, 2013, with the new Code of Professional Conduct for BC
(the “BC Code”).
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III. Professional Conduct Handbook—Chapter 12, Rule 1
“A lawyer is completely responsible for all business entrusted to the lawyer. The lawyer must
maintain personal and actual control and management of each of the lawyer's offices. While tasks and
functions may be assigned to staff and assistants such as students, clerks and legal assistants, or to nonlawyer members of a multi-disciplinary practice (MDP), the lawyer must maintain direct supervision
over each non-lawyer staff member.”

IV. The BC Code
5.01 (1) A lawyer has complete professional responsibility for all business entrusted to him or her and
must directly supervise staff and assistants to whom the lawyer delegates particular tasks and functions.

V.

Why This Is Important

The effective utilization of staff can contribute to a successful and efficient practice of law. For
example, in respect of the use of paralegals, it has been stated that:
By effectively delegating tasks to a paralegal’s maximum skill level and training a
paralegal to perform new tasks, you ensure that they are working at maximum
efficiency. This frees your time to focus on tasks associated strictly with the practice
of law. Not only is this a more efficient use of your staff’s time, it translates to a costefficient way to run your office. Rather than employing a paralegal to perform
clerical and secretarial tasks, those types of tasks can be turned over to a less
experienced and less costly support-staff member. Running a time and cost efficient
office, with well-qualified support staff who can take on a wide range of
responsibilities, leads to the attorney’s ability to take on a larger case load and greater
work satisfaction.1

VI. Objectives
The objectives of this paper are to:


Provide an understanding of the current and pending rules regarding the professional
responsibilities associated with utilizing the services of legal support staff;



Provide some practical advice on the effective utilization of staff; and



Address the potential expanded role of paralegals in the future.

VII. References to Legal Support Staff
As noted above, the reference in Rule 1 of Chapter 12 of the Professional Conduct Handbook (the
“Handbook”) is to “staff and assistants such as students, clerks and legal assistants …”

1

Collins F., Astute Attorneys Utilize Paralegals, Washington State Bar Association: referenced in “Effective
Use of Paralegals in British Columbia”, presented by Michael Gianacopoulos, Barrister & Solicitor, and
Jasbir Bains, Legal Assistant, both of Farris, Vaughan, Willis & Murphy LLP, Vancouver, British Columbia
(“Gianacopoulos and Bains”).
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However, there is no definition provided in the Handbook of the terms referenced therein such as
“staff”, “assistants”, “clerks” or “legal assistants”.
Some commentators have noted that the terms “Paralegal” and “Legal Assistant” seem to mean the
same thing. The Handbook does not describe or indicate what the differences are between the term
“legal assistant” and “assistant” or “clerk”. One definition of a paralegal that has been suggested is as
follows:
“someone who is qualified by education, training or work experience to perform
substantive legal work that requires knowledge of legal concepts and is customarily,
but not exclusively performed by a lawyer.” 2

The LSBC Delivery of Legal Services Task Force noted the importance of defining “paralegal” and has
put forth the following option to create a definition based on the following four pillars:
A paralegal is a trained professional who:


Works under the supervision of a lawyer;



Possesses adequate knowledge of substantive and procedural law relevant to thework
delegated by the supervising lawyer;



Possesses the practical and analytic skills necessary to carry out the work delegated by the
supervising lawyer; and



Carries out his or her work in a competent and ethical manner.3

However, according to minutes from the Ethics Committee dated October 5, 2000, it was the
Committee’s view that:
“…that the term “legal assistant” is descriptive of duties of a number of staff that
assist lawyers, including staff who may be described as “paralegals” or “secretaries,”
and staff who may have a mix of duties in a firm. In this sense “legal assistant” may
have a somewhat wider meaning than “paralegal,” although the Committee
recognized that the terms are often used interchangeably. For this reason, the
Committee did not consider that a change in the rules is appropriate.4

VIII. Jurisdictional Framework
Chapter 12 of the Handbook addresses the issue of supervision by a lawyer of employees and provides
descriptions of the services that may and may not be delegated by lawyers to legal support staff, as well
as what a lawyer must do personally.
In assigning functions to support staff, the lawyer must ensure that: “provision is made for the
professional legal judgment of the lawyer to be exercised whenever it is required.”5
In order to maximize the work that can be delegated and to understand the supervisory role a lawyer
must take, it is necessary to be informed of the rules regarding such activities.

2

“Effective Use of Paralegals” by James A. Hanson of Hanson Wirsig Matheos, Surrey, B.C. for Continuing
Legal Education, May 2002.

3

Delivery of Legal Services Task Force Final Report, October 1, 2010

4

Minutes, LSBC Ethics Committee dated October 5, 2000

5

Professional Conduct Handbook, Chapter 12 Rule 5.1(b).
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Pursuant to Rule 6 of the Handbook6, a lawyer must not permit a staff member to:
1) give legal advice;
2) give or receive undertakings;
3) appear in court or actively participate in legal proceedings on behalf of a client, except in a
support role to the lawyer;
4) do anything that a lawyer is not permitted to do;
5) act finally and without reference to the lawyer in matters involving professional legal
judgment; or
6) hold himself / herself out as a lawyer.
In the current version of the BC Code, Rule 5.01(3) states that a lawyer must not permit a non-lawyer to:
1) accept cases on behalf of the lawyer, except that a non-lawyer may receive instructions from
established clients if the supervising lawyer approves before any work commences;
2) give legal advice;
3) give or accept undertakings or accept trust conditions, except at the direction of and under the
supervision of a lawyer responsible for the legal matter, providing that, in any
communications, the fact that the person giving or accepting the undertaking or accepting the
trust condition is a non-lawyer is disclosed, the capacity of the person is indicated and the
lawyer who is responsible for the legal matter is identified;
4) act finally without reference to the lawyer in matters involving professional legal judgment;
5) be held out as a lawyer;
6) appear in court or actively participate in formal legal proceedings on behalf of a client except
as set forth above or except in a supporting role to the lawyer appearing in such proceedings;
7) be named in association with the lawyer in any pleading, written argument or other like
document submitted to a court;
8) be remunerated on a sliding scale related to the earnings of the lawyer, unless the non-lawyer is
an employee of the lawyer;
9) conduct negotiations with third parties, other than routine negotiations if the client consents
and the results of the negotiation are approved by the supervising lawyer before action is
taken;
10) take instructions from clients, unless the supervising lawyer has directed the client to the nonlawyer for that purpose and the instructions are relayed to the lawyer as soon as reasonably
possible;
11) sign correspondence containing a legal opinion;
12) sign correspondence, unless
i.

6

it is of a routine administrative nature,

Professional Conduct Handbook, Chapter 12 Rule 6.
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ii.

the non-lawyer has been specifically directed to sign the correspondence by a
supervising lawyer,

iii.

the fact the person is a non-lawyer is disclosed, and

iv.

the capacity in which the person signs the correspondence is indicated;

13) forward to a client or third party any documents, other than routine, standard form
documents, except with the lawyer’s knowledge and direction;
14) perform any of the duties that only lawyers may perform or do things that lawyers themselves
may not do; or
15) issue statements of account.
Pursuant to Rule 8 of the Handbook7, a non-lawyer with proper training and supervision can:
1) Attend to all matters of routine administration;
2) Draft or conduct routine correspondence;
3) Draft documents, including pleadings, closing documents and statement of accounts;
4) Attend to filings;
5) Research legal questions;
6) Prepare memoranda;
7) Organizing documents and preparing briefs for litigation;
8) Conduct negotiations of claims and communicate directly to the client, provided that the
lawyer reviews proposed terms before the legal assistant offers or accepts a settlement; and
9) Collect information from clients, witness and other sources.
According to Rule 9 of the Handbook8, a lawyer must attend personally to the following:
1) Attend on the client to advise and take instructions on all substantive matters;
2) Review title search reports;
3) Conduct all negotiations with third parties or their lawyers, except as permitted in Rule 8;
4) Review documents before signing;
5) Attend on the client to review documents; and
6) Attend at any hearing before the court, a registrar or at any examination for discovery.

IX. Confidentiality
As to the issue of the duties associated with receiving and dealing with confidential information,
Chapter 5 of the Handbook provides direction.

7

Professional Conduct Handbook, Chapter 12, Rule 8.

8

Professional Conduct Handbook, Chapter 12, Rule 9.
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Under the heading of “Duty of Confidentiality”, Chapter 5 states the following rules:
“Duty of confidentiality
1. A lawyer shall hold in strict confidence all information concerning the business and
affairs of the client acquired in the course of the professional relationship, regardless of
the nature or source of the information or of the fact that others may share the
knowledge, and shall not divulge any such information unless disclosure is expressly or
impliedly1 authorized by the client, or is required by law or by a court.
2. A lawyer shall take all reasonable steps to ensure the privacy and safekeeping of a
client's confidential information.
3. A lawyer shall not disclose the fact of having been consulted or retained by a person
unless the nature of the matter requires such disclosure.
4. A lawyer shall preserve the client's secrets even after the termination of the retainer,
whether or not differences have arisen between them.”

Under the incoming BC Code, Rule 2.03 (1) states:
Confidential Information
2.03 (1) A lawyer at all times must hold in strict confidence all information concerning
the business and affairs of a client acquired in the course of the professional
relationship and must not divulge any such information unless:
(a) expressly or impliedly authorized by the client;
(b) required by law or a court to do so;
(c) required to deliver the information to the Law Society, or
(d) otherwise permitted by this rule.

X. Expectations of Lawyers and Legal Support Staff
It is necessary for lawyers and legal support staff to understand the expectations of each other’s role in
order to have a productive and efficient working relationship. These include9:
What Lawyers Should Expect of Paralegals:
1) That the paralegal understand their role in the practice relative to lawyers and other staff;
2) That the net of effect of having a paralegal involved reduces the lawyer’s workload;
3) To deal with others in a professional manner;
4) To know when to bring a matter to the lawyer’s attention;
5) That the paralegal understands and is sensitive to the lawyer’s professional responsibilities and
obligations (confidentiality, undertakings, deadlines etc.);
6) To prepare proper drafts of all documents and correspondence; and
7) To be interested in the subject matter of the files and to be eager to learn and understand the
legal and strategic issues.
What Paralegals Expect of Lawyers:
1) Clear directions;
2) To be empowered and not micro-managed;

9

Lists from Gianacopoulos and Bains, supra, note 1.
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3) Not to be bogged down with clerical tasks;
4) The opportunity to participate in all aspects of a file;
5) To be kept ‘in the loop’;
6) The responsible lawyer be accessible;
7) The opportunity for further training and professional development;
8) To be given feedback;
9) To be recognized as someone is who competent to carry out legal work; and
10) To be provided with the necessary tools, equipment and other resources.

XI. Tips on Effective Paralegal Use
There are various strategies for incorporating a paralegal effectively into a lawyer’s practice and to help
meet the expectations of both lawyers and support staff.


Recognize the skills of a paralegal / assistant and treat the relationship as a partnership:
The relationship between a lawyer and a legal assistant can be most effective when it is treated as
a partnership. Working together in a relationship built on respect and reliance can be beneficial
to both parties and result in a more meaningful position for the paralegal and allow the lawyer
more time to concentrate on their more complex work.



Use paralegals in client relations:
A paralegal can be helpful as a contact person for clients. A paralegal can communicate with
clients on many issues. This can create greater client satisfaction, as the client will often feel
better served by having multiple contacts to ask questions of and often receive a faster response
time. This allows the lawyer to save time and includes the paralegal in a meaningful way. In
order to help facilitate this relationship it is useful to introduce the paralegal to the client at the
beginning of the process as well as to include the paralegal in some client meeting.



Have support staff attend trial, mediation, discovery and/or chambers applications:
Inviting a paralegal to the trial, discovery, mediation and/or chambers application for a file they
have contributed to can have meaningful effects. Seeing the finished product and being part of
the entire process can help give the staff members a much better idea of the meaning of their
work and contribute to an understanding of the importance of the work they perform. It also
may help the staff member to become more familiar with the legal process and the legal issues
allowing them to contribute to the work at a higher level.



Use paralegals in case analysis:
A paralegal can be of great assistance in giving their perspective on a case. There may be
concerns and problems that they may be alerted to and it is important to create a relationship
that allows for an open dialogue of these types of discussions. To facilitate this process it is
necessary to have the paralegal involved in the file from start to finish.
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XII. The Potential Expanded Role of Paralegals
The LSBC’s Delivery of Legal Services Task Force has recommended an expanding the range of
services that can be delegated by lawyers to paralegals. The Task Force has been of the view that the
key to appropriate delegation is to require the lawyer to evaluate the paralegal’s abilities to perform
the duty to be delegated. In such cases, the lawyer would be responsible and accountable for the
decision.10
It appears that the LSBC believes an expanded role for paralegals can increase the public’s access to
lower cost legal services. Lawyers will still be responsible for supervising the paralegals, and as a result
any misconduct by a paralegal will be dealt with through the supervising lawyer.
Further, it appears that the LSBC is considering whether paralegals should be allowed, in certain
circumstances, to give legal advice under the supervision of a lawyer. The LSBC may hold future
consultations with the provincial court to determine whether, and if so in what circumstances,
paralegals should be permitted to act as advocates.
Until the expanded roles for paralegals are finalized, lawyers should not be delegating such expanded
responsibilities to paralegals.

XIII. Conclusion
The importance of utilizing the skills of legal support staff should not be overlooked when establishing
and managing an efficient legal practice. Effective use of non-lawyers can serve to maximize the quality
and efficiency of legal services, while making legal services more affordable to the public. With proper
strategy, development and management in place regarding the role of the staff member, the legal
experience for lawyers, staff and clients alike stand to benefit and thrive.

10

Delivery of Legal Services Task Force Final Report, October 1, 2010 / Report to Benchers on Delegation
and Qualifications of Paralegals, April 2006, The Law Society of British Columbia
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