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11 THE GQURT‘ "':"‘fi-epplrc‘atrcn forasummary trial of
his wrongful drsmrssal clarm agarnst the defendant pursuant to Rule 18A of the

Rutes of Court

121  The plamtrﬁ‘ is a regrstered dental hygtemst He was hrred by the defendant
dental practrce to: perform temporary work as a hygrenrst while the regular full-time

" hygrenrst was on maternrty ledve 1! commenced empteyment December 1, 2008, it
was antrc:pated at that time that the regutar hygremst woutd return August 1, 2009;
however, the plaintiff was summartty drsmrssed on December 22, 2008.

[3] The plarntrff oemmenced thts aetren ctarmrrag‘that hie was hired on an eight-
FiOFth defrmte~term contract wttlch precluded the defendant from terminating him on
reasonabte nottce He argued that he is entttted to damages equal to the amount he
would have earned in the erght—month penod as well as any bonuses and other
benefits to which he says he would have been entrtled during that period.

R Thedefentt , @r%efeeeepbtemcerary Work in a
| maternity leave posrtron whrch would nct extend beyond August 1, 2009 but there
was ne agreement that the plamtrff would be guaranteed werk for: the entrre eight
months nor any agreement that he could nct be terminated on reascnabte notice

‘w:thm that time.

‘[5] : The narrow issue in thrs case is whether the plernttff’s employment contract
'guaranteed him work for the erght-month perrcd such that heis: entrtled to damages
inan amount equat to that owmg on the unexprred term of the contract and all

benefits he woufd have accrued dunng that penod

| '{61 The issue can be stated more generatty as fcltows is an offer of temporary
werk necessan!y an offer cf emp!oyment for a defi nite term that cannot be
terminated on reasonabte nctrce'? ' ’

7] ltis the posrtron of the ptamtrff thet a ccntract cf temporary emp]cyment is by
| det" nrtron a contract for a frxed or defi nrte term because it has a frxed end date. ltis

the defendant’s posrtron that the precrse hature of the employment contract is a
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questlcn of fact based on the language of the agreement and the reasonableness of
‘the partaes assumpttens artsm,g frcm the: language

8] The partres reed the case was su : ‘or'a summary dlsposrtlcn
Ewdence was tendered by Way of aff davtts swom by the plamtrff as well as the

office manager of the defendant Ms. Roma and the dental practittoner Dr. Melnyk.

(9] By way of background Dr Melnyk is-a: denttst‘rfhcensed to prectlce in British
Cclumbra Hts pra‘l |s mccrporated as Dr. RA. ‘Mel yk Inc. and currently does
businiess’ as Coast B tal Centrd at Ché pla A Tn'Vanceuver The dental
practace empioys fine peopte Dr. Melnyk two: derital hyg:enlsts an ofﬁce manager,
two recepttonists and four support etaff

e I August of ' 28 E'Conme»T-se one of ‘ I-ttmeldental hygtenists workmg
for the defendant requested.a:p efrom. August 2008 to July

| 3@ 2009. As: a. result ofithe matermty leave the ofﬁce manager Me Roma, was
responsrble for fi ndmg a replacement In August of 2008 Ms Roma hlred a
-replacement vrho f lled the pcsmcn from August untit November of 2008 In

inist’ "rrmnated her emptcyment with the

“Noverriber, Ho : rep!acement’hy d
'defendaﬂt‘becaUSe he, too was pregnant I order to’ fmd a further rep lacement,
Ms. Rema contacted North Shcre Dental Temps Ing: She explamed 1 Nerth Shore
‘tmg to'fill. a at ,,maty leave position that was expected

that the defendant was atte_'ff:;_g
fo last until August 1 2009

b r of 2008, the, ptamtlff had prevrously been referred by North
Shore to Dr Melnyk’e-denta preet:ee on o =eecasaens‘ One each occasuon the
| asslgnment was for one day on November 24, -%”85; ottt Shore’ told Ms. Roma
that the ptamtt‘ff had accepted the temporaty work Shortiy thereafter, Ms. Roma
recewed a tel ephcne call from the ptalntlﬁ The cenversattcn was mformat At the
outset the plamtlff mformed Ms Roma that he weuld accept the pcsmon and wanted
to confirm some det’atls ‘of the: emplcyment thathae been. exptamed to-him by North
Shore. ' :

‘[1 1] Pnor tc Nov
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112] Ms Rema S ewdence Wae that durmg th' ' t’elephone conversatlon with the
plamuﬁ she explamed that the worl‘c was temporary and %he opportumty for
empleyment would begm on December 1, 2008 The plamttff then confirmed with
Ms. Roma that Ms. TSe was ourrently expected te retum to werk on about August 1,
2009 Ms. Rema §. ew@ence was that atne tam ng the teiephone conversatlon
wuth the plalntiﬁ did- she mform htm that he was beihg offered a contract ,
guafa*e‘teeing Him work ‘fer*the entiﬂe eight menﬂ’#s '

[13} The plamtlﬁ in his examinaﬂon for di$covery, sa:d that he understaod he was
obtamlng an enght'month matemity leave gosmon He acknow?edged thai Ms. Roma
may not have used the words "eight—menth contrac; but that he was mformed of the
start date of December 1, 2008. He also said. Ms Roma may have mentioned that

"'ehe employee on ma%ermty ieave would b ietunnng oy August 1 2069, The plaintiff
agreed Ws. Roma dld not say ‘he would be gearanteed work until July 30, 2009, or

that he could not be termmated -on reasonab!e not:ce but he- thought there would be

o reasb: Why*h w@@fd*he%exéﬁﬂﬁiwe&ﬁ#ﬁéﬂfﬁ&e ghhmmihe s

;‘[14} There was no dtscussson beh.veen Me Roma and the plamtiff to the effect that
,‘f his. employmem ended ,before that time, the ﬂefendant would pay him for the
remalnzng term of the posmon '

[1"5] On dlscovery the plalntrﬁ‘ was asked the fo‘llewmg questfon and gave the
foﬂomng answer: - :

Q D:;}st Rama’sa“tnat ywrempt, "“rwould ‘starton Decémber 1st
‘and-end:of-July 30th; 2008, with fheéfdstehdant?

_A. j don't Temember exactly.

The plaintiff could not recall whether he was told that work was available for that
period of time or that his employment would cover that period of time.

[16] It was common.ground that at no time during the telephone conversation or,
for that matter, during his brief employment with the defendant, did Ms. Roma advise
the plaintiff that he could not be terminated on reasonable notice. Ms. Roma
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vdeposed that if the plaintlff sought the assurance that he would be employed
contmuously for the pertod in questlon she would have refused to hire him.
Ms. Roma deposed that she couldinotmeke any sooh guarantee for the foltowmg
reasons First, she could not guar ' j
,period because Ms Tse cou{d elect to come ba arly
defendant weutd be. oblrgated to take her back Second a!though the plamtrft had
) -prevrously worked for the defendant on one~day asslgnments Ms Roma did not
know what the plamhft"s prefess:onal capablt ,s or hrs pereonat abmtres were over
‘an entire work week or for an extended penod of trme Thlrd u!ttmately any dental
hygiemet hrred by the defendant had to: be evatuated by Dr. Metnyk toconfirm his or
her. prefessrenat capabrhtles were of. mdustry standard end had:the: reqursrte
personality to: work ina team enwrenment and deal w;th client demands.

n 7] Ms. Rema d o ;d‘ that m the telephone conversetlon wsth the plarntrff she
'dlscussed hts hourly rate and hours of work'that-wouid be expected She also
expletned o the pldrnt;ff thet lf the empleyment relatronehrp worked out and he did, in
fact work for: the remalnmg pened of Ms Tse g matermty leave, he would be eligible

v for a performance bonus Her evadenee on this. pornt was not contradrcted

{18} n answe‘r'"‘ Lo
practtce offe _

defendant would pay for his attendance at thA ‘Paclﬁc Dente! Conference Ms. Roma
totd the: plamttff that the defendant usualty pard for rts employeee to regzster at the
' .conference : : :

[19} At the conciusron of the telephone con A. fthe plamtlff advased

Ms. Roma he was prepared to start work en Deoember t 2008 and requested that
| she provtde h m a brlef ematl summanzmg what had been drecussed on the phone.

On November 24 2008 Ms Roma sent the platntrff an emar! hrghhghtmg the various
pomts M their telephene diswssren The emall cemmenced wrth the foﬂowmg

oomment
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Thank you for taking the matemity léave’ poemon from Becember 1, 2008 to
July 30 2009. . L . RN .

Ms Roma deposed that when she composed the emall she was summarrzmg the

unti .Ju|y‘3 ,
matemrty leave at that time: Ms, Réria depose
the plamtrff employment durmg that penod

it was Aot her rntentron 1o guarantee

~eemmenr;e empleymentiwrth theffdefendant on December 1,
cember 22; 2008, Ms. \Rema i _',aff-the piamtrff that his

:{20] The piamtiﬁdld?
2@08 Hewe\rer,v n:De

empleymem wrth the defendant would end on-B lecember 23 The only basis for the
'termmatron advanced at trral was the eaﬂrer»thamantrcrpated return of Ms Tse from
her matermty !eave Cause for dismissal was not aﬂeged at tnal

oress or by necessary rmphcatron

' ': empleyment contract mcludeé a term erther 4
that the defend»ent was not ermﬂed to terminate His: empleyment on reasonable
,notxce The plamtrff bears the onus of estab!ish” g;-that he was offered such a

to estab}rsh a co | ple A
'. from termmatmg an. empleyee en reasonabie notrce' |

" {22} The plamtrff rehed on the emaxl sent by ihe effice manager thankrng hlm for

lla mty' lath Ms Roma and

‘the piamtrff agree there was no drscussron abeut a frxed-term contract or an eight-
‘month contract. it IS commen ground that Ms, Rema dtd not tell the p%arntrff he would
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be guaranteed emj -.,oyment for the entlre pened of the matermty Ieave The email,
‘ ciissi gen the pames astablishes

taken together v I
that the defendant confirmed with the‘ ‘plamttff
te_mporary basis oniy

e.work was avaﬂabie ona

‘['2’3] The emstence ef a contraet fora éeﬁnite term is a quest!on of fact. It is not
‘based solely On. an understandrng that weak wm be avauable on a: temperary basis.
_' When t,he':emdzfdat empora pecified, th _afemstence of contract for a
deﬁmte rterm must ( , !
| -reasonable assumpt;ans of the pames based on those words R:ddeli v.:City of
Vancouver {1984} B C J. No 1088 (8 C), aff’d [1 985] B.C.J. No 1783 (C.A).

heentract and the

{24] One par-ty s assumption wdf nat generally Gmate a contract for a deﬂmte term
wh;ch oannot be terfmmated or nreasanabie mti’ eumsss t’nat assumptlon is
di ef-reprfesentatmns of the- other
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the Ianguage of
man.

(26} The htera! meanmg of a contract wm netbe apphed where to do 80 wcuid lead

to a result tha’c w 1SR

and- the: cfﬂce manager ccncernmg the Gfier cf tempcrary work created by the
ef:emaﬂ ccnﬁnning\wwh tharks: ’ehat the piaintlff had accepted

matem!ty 1eave an
‘the we?k m«quest:on

{27] | do not accept that every oﬁer of tempcrary employment creates an
_'empicyment contract wmch'rseﬁectweiy guaraniaees an emplcyee work for the term of
the ccntract lf the plam’nffs argumentwas accepted every offer of temporary
emplcyment wuth a spemﬁed end date would create a contract that could not be
termmated cn_ reasonab}e nottce '

[28] I do accept that a temporary emp}oyment_contract may create aiicontract for a
deﬁmte term pursuant to whlch an empioyer witff‘be l!abie for the entwe period of the
| emplcyment oﬁered However m the absence of a wrmen contract the court must

the bargain res ﬂ"the parties frcm the '

ume there was -ncv sugges.v 4d. ct termnate on reascnable

notlce

d to the defendant his

[2'9] lam:'s ,
em etriployiment

’assumptlcn or understandmg tbat the cffe
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contract the defendant would have msusted on a mechamsm for termination of the
contract on reasonable notlce wrth:n that penod of time. '

[30] | conclude that the defendant was‘-entitled to 'te-rmmate the plaintiff on
reasonable notice

[31] The ptamttﬂ‘ had worked forthe defendant for a three-week perlod However,
when he was termmated on- December 23 2908 the plamtlff could not reanstlcally
look for alternate employment until the first week of January due to the Christmas
break. in the mrcumstances 1 have conctuded that the plamtlff is enttt!ed to the
equwa!ent of one week s pay (he worked a four-day work. week) The claim is
otherwise dxsm;ssed.

f{Di-SC'US:SiéN ON COSTS]

[3‘2] THE COURT Al right. | am going to cons&der the matter and | will let the
'fpartnes know through the reglstry

The Honourabie Madam Jushéaé A. Wedge



