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[1] The estate of Astor Arthur Anderson, also known as A A
Ander son, clains against the defendants for recovery on two
demand notes made out to A A Anderson in the total sum of

$255, 000.

[2] The first demand note was dated Decenber 11, 1991 and was
signed by the defendant Pol son Investnents Ltd., for the
amount of $200,000. It carried an interest rate of nine

per cent .

[3] The second denand note was dated February 1, 1998 and was
si gned by the defendant Ronald John Pol son for the anpunt of

$55, 000. It carried a zero interest rate.

[4] Follow ng the maki ng of the demand note of Decenber 11,
1991, A. A, Anderson signed another docunment dated Decenber 31,
1991 that purports to forgive the debt evidenced by the demand

note on certain terms. The full document reads as foll ows:

Lopez Washington U. S. A
Dec. 31, 1991

TO WVHOM | T MAY CONCERN

Bei ng of sound mind (and body!) on the above date..|
do hereby declare that on Dec. 11, 1991 Ronald J.

Pol son President of Polson Investnents Ltd. of 1519
W 35'" Av Vancouver B.C. Canada V6M 1HL did sign a
DEMAND NOTE payable to nme in the amount of

$200, 000. 00 (Canadian) with interest at 9% ($1500. 00
per nmonth..until the DEMAND NOTE is paid.
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At the tinme of ny death, this DEMAND NOTE shall be
consi dered paid, and returned to Pol son I nvestnents
Ltd. ...HOAEVER, if nmy wife Helen A. Anderson
survives me, then Polson Investnents Ltd. nust
provide a | egal docunent duly signed, notarized etc.
stating they will pay Helen A Anderson the sum of
$1500. 00 (Canadi an) per nonth, as |ong as she shal
live.

“A. A. Ander son”

Bef ore ne appeared A. A Anderson, known to
Me, and he signed this of his own free wll,
David F. Schwart z,

Attorney for State of Washi ngton

Residing in San Juan County

Thi s 315" day of Decenber, 1991

“David F. Schwartz”

I, Ronald John Pol son have read and do understand the
above agreenent and agree to abide by the terns contained
therein. Dated at Vancouver, B.C. this 2" day of
January, 1992.

“Ronal d J. Pol son” Wtness to Ronald J. Pol son
(per) “Ronald J. Pol son” President "Yale M Chernoff”
Pol son | nvestments Ltd. Notary Public

In and for the
Provi nce of British Col unbi a

[5] Follow ng the maki ng of the denmand note dated February 1,
1998, A. A Anderson signed a statenent added to that note,

dated March 31, 1999, which reads as foll ows:
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March 31, 1999
The above |l oan to Ronald J. Polson in the anpunt of
$55,000 is to be forgiven at the tinme of ny death
and upon the sane ternms as the $200,000 |loan to
Pol son I nvestnents Ltd. There is no interest ow ng
ot her than the regular $1,500. paynents on the
$200, 000 | oan.

“A. A. Ander son”

[6] A. A Anderson passed away on June 13, 1999, with the two

not es out st andi ng.

[7] The only real issue in the lawsuit is the effect to be
given to the docunent dated Decenber 31, 1991 and the
addi ti onal statenent dated March 31, 1999, upon the death of

A. A. Ander son.

[8] The estate of A A Anderson alleges that as both
docunments were operative only on the death of A. A Anderson,

they constitute testanentary dispositions that do not satisfy

the requirenents of s. 4 of the WIlls Act, RS.B.C. 1996 Chap.

489. That section requires that the testator’s signature be
made or acknow edged in the presence of two or nore attesting
Wi t nesses present at the same tine who subscribe the docunent
in the presence of the testator. The Decenber 31, 1991

docunment was w tnessed by only one person, David F. Schwartz,
and the March 31, 1999 additional statenent was not w tnessed

at all.
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[9] The defendants submit that the Decenber 31, 1991 docunent
and the March 31, 1999 note are not testanentary di spositions
at all but are contracts nade between A A Anderson and Pol son
Investnents Ltd. The consideration provided by Pol son

I nvestnents Ltd. for the forgiveness of these debts is

subm tted to have been Ronal d Pol son’s continuing friendship
with A.A Anderson. Alternatively, it is submtted that the
obl i gation of Polson Investnents Ltd. set out in the Decenber
31, 1991 docunent to continue to pay $1,500 Canadi an per nonth
to Helen A. Anderson, as long as she lives, if she survived

A. A. Anderson, was sufficient consideration.

[10] The principles of testamentary dispositions were

di scussed by the Court of Appeal in Wnnacott v. Loewen (1990)
44 B.C.L.R (2d) 23. In that decision Seaton J.A for the
court accepted the test from Cock v. Cooke (1886) L.R 1 P

241, as the correct test:

It is undoubted | aw that whatever may be the form of
a duly executed instrunment, if the person executing
it intends that it shall not take effect until after
his death, and it is dependent upon his death for
its vigour and effect, it is testanmentary.

[11] Elliott v. Turner and Turner (1944) 2 D.L.R 313 ((Ont.
H C), was also cited in Wnnacott with approval. In that

decision the follow ng facts were noted as appearing where
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docunments are held to be testanmentary: 1) no consideration
passes, 2) the docunent has no i medi ate effect, 3) the
docunent is revocable, 4) the position of the deceased and

t he donee does not i mredi ately change.

[12] Applying the principles to the facts of this case |I find
that the docunent of Decenber 31, 1991 is a testanentary

di sposition. A A Anderson intended that it would only take
effect on his death when the demand note of Decenber 11, 1991
woul d be consi dered paid. The docunent was dependent upon his

death for its vigour and effect.

[13] There was no consideration given by Polson Investnents
Ltd. for this forgiveness. | reject the defendants’

subm ssion that M. Polson’s friendship with A A. Anderson was
consideration in law. M. Polson made it clear in his
evidence that his friendship with A A. Anderson did not depend
at all on this docunent being executed by A A Anderson. In
fact he protested when A A Anderson offered this docunent to

hi m

[14] | do not see the agreenent of M. Pol son or Pol son

I nvestnents Ltd. to continue to pay Helen A. Anderson $1, 500
per nmonth, if she survived A A Anderson, as inpacting on the
testamentary nature of the docunent. The forgiveness was not

to take effect until the death of A A Anderson and only then,
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if his wife Helen A. Anderson survived him would the interest

paynment of $1,500 per nonth conti nue.

[ 15] The docunent had no inmedi ate effect, it was revocabl e as
A. A. Anderson coul d have recovered on the note during his
lifetime, and the position of A A Anderson and the defendants
did not imedi ately change. The defendants di d nmake

t hensel ves contingently liable to pay Helen A. Anderson $1, 500
Canadi an per nonth as long as she lived, but that was
dependent entirely on her surviving A A Anderson. The

def endants were not bound to pay any nore interest than they
had been paying on the note itself, and if A A Anderson had
not forgiven the debt at his death, his estate would have been

thereafter entitled to recover that interest in any event.

[16] In my opinion the fact requirenents set out in Elliott v.

Turner are present here.

[17] Wth respect to the additional statenment of March 31,
1999, on the note of February 1, 1998, for $55, 000, since the
| oan of $55, 000 was also to be forgiven only at the tine of
A. A. Anderson’s death upon the sane terns as the $200, 000
note, it is nmy conclusion that it constitutes a testanentary
di sposition as well for the sanme reasons. |In the case of this
statenment there was no obligation put upon either of the

def endants at all
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[ 18] The defendants take the position that although Ronald
John Pol son personally signed this $55,000 note, it arose out
of a $50, 000 debt of Pol son Investnents Ltd. and shoul d be
consi dered as a debt of the conpany and not of M. Pol son
personally. M. Polson’ s evidence was that the note was put
in his name only to reflect that he owed $5,000 in interest on
t he $50, 000 debt to Pol son Investnents Ltd. and once he paid
off the $5,000 interest the loan was to revert to the conpany
only. His evidence at trial was that he did pay off $5,000 in
I nterest, although he had given evidence at his exam nation
for discovery that he had not. He allowed at trial that maybe

he was wrong in saying that he paid the interest.

[19] | nust reject M. Polson’'s submi ssions as well. These
two | oans of $200,000 and $55,000 were part of a series of
busi ness and personal | oans made by A . A. Anderson to the

def endants through the years. Sone of the | oans through the
years were to M. Pol son personally and sone were to Pol son

I nvestnents Ltd. The note of Decenber 11, 1991, was clearly
an obligation of only the conmpany. According to the evidence
It was a consolidation of existing loans up to that point in
time. On the other hand the note of February 1, 1998, was

clearly an obligation of M. Pol son personally. The statenent
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A. A. Anderson added to the note and signed indicates that he

considered this a personal |oan as well.

[20] M. Polson thought he had paid this note down to $50, 000
but agreed that he m ght be m staken. | cannot accept this

uncertain evidence that he gave.

[ 21] There was evidence at trial concerning the ongoing state
of the relationship between A A Anderson and M. Pol son
through the years but | do not have to consider this evidence
in light of ny findings that the docunent of Decenber 31, 1991
and the statement of March 31, 1999, are unenforceable as
bei ng testanentary dispositions that do not conply with the

WIlls Act.

[22] The plaintiff will have judgnent agai nst Pol son

I nvestnents Ltd. on the demand note of Decenber 11, 1991, for
$200, 000 plus contractual interest of nine percent per annum
fromJuly 1, 1999, to the date of this judgnent. The evidence
was that contractual interest was paid up to and incl uding

June, 1999.

[23] The plaintiff will also have judgnent agai nst Ronal d John

Pol son on the demand note of February 1, 1998, for $55, 000.
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[24] The plaintiff will have its costs agai nst both defendants

on scale 3 after taxation thereof.

“J. Truscott, J.”
The Honourable M. Justice J. Truscott

2003 BCSC 1721 (CanlLli)



