
 

 

IN THE SUPREME COURT OF BRITISH COLUMBIA 

Citation: Sim v. Learmouth, 
 2010 BCSC 1492 

Date: 20101025 
Docket: M110560 

Registry: New Westminster 

Between: 

Derek Allan Sim 
Claimant 

And 

Simon Learmouth and Christine Marie Buttkus 
Respondents 

And 

Insurance Corporation of British Columbia 

Third Party 

 

Before: Master Keighley 

 

Reasons for Judgment 

Counsel for the Claimant: S.T. Cope

Counsel for the Respondent, Christine Marie 
Buttkus, and Counsel for the Third Party: 

P.G. Kent-Snowsell

Place and Date of Hearing: New Westminster, B.C.
October 13, 2010

Place and Date of Judgment: New Westminster, B.C.
October 25, 2010
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[1] The respondent, Christine Marie Buttkus and the third party, Insurance 

Corporation of British Columbia apply for the following orders:  

1. The Notice requiring Trial by Jury filed by the Plaintiff be struck out for 
failure to comply with the requirements under the previous Supreme 
Court Rule 39(26);  

2. Alternatively, an Order declaring that the Plaintiff’s Notice Requiring 
Trial by Jury is invalid and of no force or effect;  

3. The trial of this matter be heard by the Court without a jury; and  

4. The Defendant, Christine Buttkus and the Third Party, Insurance 
Corporation of British Columbia, receive their costs of this application 
in any event of the cause.  

Background 

[2] The action arises out of a motor vehicle accident which occurred on October 

31, 2006. The matter is presently scheduled for seven days of trial commencing 

November 15, 2010.  

[3] The claimant filed his Writ of Summons and Statement of Claim on January 8, 

2008. On May 29 of that year, the third party filed its Third Party Notice, bearing an 

endorsement bringing the matter under the umbrella of former Rule 66, referred to 

as the “fast track rule”. A defence was filed on behalf of Ms. Buttkus on the same 

day. The defence of the respondent, Learmouth, who is alleged to be in breach, was 

filed on April 30, 2009. Liability remains an issue.  

[4] The matter was not set for trial within the requirements of Rule 66, and, as a 

result, the rule ceased to apply.  

[5] On May 6, 2009 counsel for the respondent Buttkus, and the third party filed a 

Notice of Trial indicating that the parties now agreed that seven days would be 

required for the trial of the matter.  

[6] On May 6, 2009 counsel for the respondent Buttkus and the third party issued 

a Third Party Notice. 
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[7] Ms. Louise Volpatti, a legal assistant, employed by counsel for the claimant, 

has sworn as follows:  

When Defence/Third Party counsel filed their Jury Notice in May 2009, I 
mistakenly assumed I was now precluded from filing another jury notice. This 
error in judgment was not discovered until this file was being reviewed, with 
the new Rules of Court in mind. It had always been the full intention of 
plaintiff’s counsel to proceed to trial by jury on this.  

[8] Counsel for the claimant served a Notice of Trial and a Jury Notice on all 

parties of record on August 13, 2010. Counsel for the respondent Buttkus and the 

third party take the position that the claimant’s Notice of Trial is unnecessary and 

does not “re-set the clock” and allow the claimant to deliver a Jury Notice, which 

would otherwise be out of time.  

[9] The claimant is concerned that should the respondent Buttkus or the third 

party elect not to pay the jury fees, he will be deprived of the benefit of a trial by 

judge and jury. That concern seems a real one given the respondent’s prayer for an 

order that the trial of this matter be heard by a judge without a jury.  

The Statutory Background 

[10] Prior to the coming into force of the Supreme Court Civil Rules, the relevant 

provisions of Rule 39 of the Rules of Court read as follows:  

[...] 

(2) Notice of trial in Form 35 may be delivered by a plaintiff after the time has 
expired for the delivery of a statement of defence or by any party after the 
close of pleadings. 

(3) A party may obtain a trial date from the registry where the trial is to be 
held. 

[...] 

(6) Within 7 days after issue of the notice of trial, and not less than 28 days 
before trial, the notice of trial shall be delivered by the party obtaining it to all 
other parties of record. 

[...] 

(11) The party who obtained the notice of trial shall file a trial record for the 
court, which trial record must contain 

(a) the pleadings as amended, 
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(b) particulars delivered pursuant to a demand, together with the 
demand made, 

(c) a statement in Form 89 delivered in a proceeding under Rule 60D, 
and 

(d) any order made governing the conduct of the trial. 

[...] 

(24) Subject to subrule (26), a trial shall be heard by the court without a jury. 

[...] 

(26) Subject to subrules (25) and (26.1), a party may require that the trial of 
an action be heard by the court with a jury by 

(a) filing and delivering to all parties of record, within 21 days after 
delivery of the notice of trial and not later than 30 days before trial, a 
notice in Form 38, and 

(b) paying to the sheriff, not less than 30 days before trial, a sum 
sufficient to pay for the jury and the jury process. 

[11] The equivalent provisions under the Supreme Court Civil Rules read as 

follows:  

Rule 12-1 - How to Set Trial for Hearing 
[...] 

(2) To set a proceeding for trial, a party must file a notice of trial in Form 40. 

(6) Promptly after a notice of trial has been filed, the plaintiff, or such other 
party as may be ordered by the court, must serve a copy of the filed notice of 
trial on all parties of record. 

Rule 12-6 - Jury Trials 
(1) Subject to subrule (3), a trial must be heard by the court without a jury 

[...] 

(3) Subject to Rule 15-1 (10) and subrules (2) and (4) of this rule, a party may 
require that the trial of an action be heard by the court with a jury by doing the 
following: 

(a) within 21 days after service of the notice of trial but at least 28 
days before trial, 

(i) filing a notice in Form 47, and 

(ii) serving a copy of the filed notice on all parties of record; 

(b) at least 28 days before trial, paying to the sheriff a sum sufficient 
to pay for the jury and the jury process. 
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[12] Rule 12-1(2), it will be noted, differs from Rule 39(2) in that any party may 

deliver a Notice of Trial at any time after the commencement of a proceeding. 

Previously the plaintiff could only deliver a Notice of Trial after delivery of a 

Statement of Defence or by any party after the close of the pleadings.  

The Claimant’s Position 

[13] Mr. Cope says that although “old” rules were in effect at the time the third 

party and the respondent Buttkus’ Notice of Trial and Jury Notice were filed and 

delivered, the “new rules” govern matters scheduled for trial after September 1, 

2010, by virtue of Rule 24-1(14) which reads:  

If a step in a proceeding is taken before July 1, 2010, the former Supreme 
Court Rules apply to any right or obligation arising out of or relating to that 
step if and to the extent that that right or obligation is to have effect before 
September 1, 2010. 

[14] Thus, he says, the claimant was obliged by Rule 12-1(6) to serve a new 

Notice of Trial and did so. By virtue of 12-6(3) he says, the claimant may then deliver 

his own Jury Notice and secure a jury trial if he complies with the requirements of 

that subrule.  

The Applicants Position 

[15] The applicants say that it is settled law in this Province that for the purposes 

of determining when a Jury Notice may be delivered, there is only one Notice of 

Trial, and that is the first one issued: Hoare v. Firestone Canada Inc., [1989] B.C.J. 

No. 2362, 42 B.C.L.R. (2nd) 237 (C.A.). As a result, they maintain that the claimant’s 

Jury Notice was due within 21 days after his counsel’s acknowledgement to delivery 

of Notice of Trial on May 25, 2009 or by June 5, 2009.  

Discussion 

[16] There is no doubt, to my mind, that had this application been dealt with under 

the old rules, the claimant’s Jury Notice would be out of time and would be struck for 

failure to comply with Rule 39(2).  
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[17] It only remains to be considered whether the transitional provision is effective 

to allow delivery of a further Notice of Trial and a re-setting of the clock with regards 

to the filing and serving of a Jury Notice. 

[18] In my view, it is not, for the following reasons:  

(a) The applicant’s delivery of their Notice of Trial and Jury Notice were 

“steps taken before July 1, 2010”;  

(b) Any right or obligation arising out of delivery of the Notice of Trial had 

effect on the day of delivery, namely the trial date was secured, subject 

to an adjournment by agreement or order. It had no other effect 

thereafter;  

(c) Delivery of the Jury Notice was effective to notify the parties of records 

as to the applicant’s intention to have a trial by judge and jury on the 

date of delivery. It had no other effect thereafter, although a jury trial 

would only be secured by a further step, the payment of jury fees prior 

to trial. The Notice itself, however, was fully effective on delivery.  

[19] The claimant has not applied for leave to extent the time for filing a Jury 

Notice and it seems that this option remains open to him. The issue was not argued 

before me.  

Result 

[20] The claimant’s Jury Notice is struck. Costs will be in the cause.  

“Master Keighley” 
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