
 

 

IN THE SUPREME COURT OF BRITISH COLUMBIA 

Citation: Ferencz-Elder v. Klein, 
 2019 BCSC 735 

Date: 20190412 
Docket: M182575 

Registry: New Westminster 

Between: 

Bradley Ferencz-Elder 
Plaintiff 

And 

Tristan Sean Klein, Tim Leach, John Doe and/or Jane Doe 
and Insurance Corporation of British Columbia 

Defendants 

And 

Steven Schellekens and/or John Doe 
Third Parties 

Before: Master Cameron 

Oral Reasons for Judgment 

For the Plaintiff: No appearance 

Counsel for Defendant Tim Leach: P.G. Kent-Snowsell 

Counsel for Proposed Third Party Steven 
Schellekens: 

S.G. Herman 

No other appearances  

Place and Date of Hearing: New Westminster, B.C. 
April 12, 2019 

Place and Date of Judgment: New Westminster, B.C. 
April 12, 2019 

  

20
19

 B
C

S
C

 7
35

 (
C

an
LI

I)



Ferencz-Elder v. Klein Page 2 

 

[1] The Defendant Tim Leach (hereinafter “Leach”) applies for leave to file a third 

party notice adding Steven Schellekens (hereinafter “Schellekens”) and/or John Doe 

as third parties in this personal injury action. 

Background 

[2] The facts and circumstances surrounding this matter are somewhat unusual. 

It is alleged by the Plaintiff that on August 29, 2014, he was assaulted by the 

proposed third party Schellekens in a laneway outside a cabaret and after he fell to 

the ground he was shortly thereafter struck by a vehicle operated by the Defendant 

Leach. 

[3] On August 12, 2016, the notice of civil claim was filed that named as 

defendants the driver of the vehicle, Leach, the owner of the vehicle, Tristan Klein 

(hereinafter “Klein”), John and Jane Doe, and the Insurance Corporation of British 

Columbia. 

[4] Paragraph 7 of the notice of civil claim reads as follows: 

7. On or about August 29, 2014 in a lane between Fraser Highway and 
Industrial Avenue at 203 Street in the City of Langley, British Columbia, the 
Plaintiff was lying in the lane after having been assaulted, and his legs were 
run over repeatedly by a 2003 Ford F350 truck, Alberta license number RYC 
110 . . . which was owned and operated by the Defendant, Tristan Sean 
Klein, or, in the alternative, was being operated by the Defendant, Tim Leach, 
or, in the alternative, was being operated by the Defendant John or Jane Doe 
. . . After the collision, Tristan Sean Klein, Tim Leach, and/or the unidentified 
driver, fled the scene of the accident. 

[5] It is apparent from this pleading that no claim was being advanced against the 

party who allegedly assaulted the Plaintiff prior to him being struck by the vehicle 

owned and operated by the Defendants. 

[6] This action has proceeded at a very leisurely pace. The Defendant Klein filed 

his response on September 28, 2016. The Defendant Leach filed his response on 

October 4, 2016. There have been no examinations for discovery of any of the 

parties and no trial date has yet been set. There has been an initial exchange of 

documents amongst some of the parties. 
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[7] On January 5, 2017, counsel for the Defendant Klein filed a third party notice 

that named Stephen Elliston. It was alleged that Mr. Elliston was the person who 

assaulted the Plaintiff, causing him to be placed in a position on the ground where 

he was then struck or run over by the vehicle operated by Leach. 

[8] Upon learning of this third party notice, Mr. Leach advised his counsel, 

Mr. Kent-Snowsell, that this third party notice was in error, in that Mr. Elliston was 

not involved in the physical assault, but rather it was his cousin, Schellekens, who 

was involved in the altercation with the Plaintiff. 

[9] The record is not complete on this application, but it is common ground that 

while counsel for Mr. Leach advised counsel for Mr. Klein of his error, and that the 

proper party to be named as a third party was Schellekens, nothing more was done 

until April of 2018, when counsel for Mr. Klein amended his third party notice to 

name Mr. Schellekens in place of Mr. Elliston. This amended third party notice was 

served on Mr. Schellekens in April of 2018. 

[10] Pursuant to Rule 3-5 of the Supreme Court Civil Rules, B.C. Reg. 168/2009 

and specifically Rule 3-5(4), leave was required to file this third party notice even 

initially in January 2017, as, by then, more than 42 days had passed after service on 

Mr. Klein. 

[11] Counsel for Mr. Leach pointed out this requirement to counsel for Mr. Klein 

and said that an application was required for leave to properly pursue any third party 

claim. 

[12] As matters transpired, steps were not taken to do so before counsel for 

Mr. Klein ceased acting in late 2018. In March 2019, counsel for Mr. Leach brought 

this application seeking leave to file his own third party notice. 

The Rules and Applicable Law 

[13] In Stephenson v. Bridges, 2018 BCSC 1155, Madam Justice Forth 

summarized the applicable principles at paras. 12, 13, and 14 as follows: 
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[12] The general purpose of third party proceedings was described by 
McLachlin J.A. (as she then was) in McNaughton v. Baker, (1998), 25 
B.C.L.R. (2d) 17 (C.A.): 

Third party pleadings function as a special type of statement of 
claim. Indeed, the claim they embody could be brought by 
separate action. But to avoid a multiplicity of proceedings, the 
rules permit the claim to be made in the action which has been 
commenced against the defendant. The object of permitting third 
party proceedings to be tried with the main action is to provide a 
single procedure for the resolution of related questions, issues or 
remedies, in order to avoid multiple actions and inconsistent 
findings, to provide a mechanism for the third party to defend the 
plaintiff’s claim, and to ensure the third party . . . is decided before 
a defendant is called upon to pay the full amount of any judgment. 
The avoidance of a multiplicity of proceedings is fundamental to 
our rules of civil procedure. This has been the case since the 
reforms effected by the Judicature Acts in the nineteenth century. 
As Cotton L.J. stated in Searle v. Choat (1884), 25 Ch. D. 727: 
“the whole tenor of the Judicature Acts is to require all 
proceedings as far as possible to be taken in one action”. 

[13] Rule 3-5(4) of the Supreme Court Civil Rules outlines the procedure 
for filing third party notices in this Court: 

When leave is required 

(4) A party may file a third party notice 

(a) at any time with leave of the court, or 

(b) without leave of the court, within 42 days after being served 
with the notice of civil claim or counterclaim in which the relief 
referred to in subrule (1) is claimed. 

[14] In determining whether to exercise discretion to grant leave to file a 
third party notice, the court should consider the following factors: 

1. Prejudice to the parties; 

2. Expiration of limitation periods; 

3. The merits of the proposed claim; 

4. Any delay in proceedings; and 

5. The timeliness of the application. 

(Clayton Systems 2001 Ltd. v. Quizno’s Canada Corp., 2003 BCSC 1573 at 
para. 9, cited by Tyson Creek Hydro Corp. v. Kerr Wood Leidel Associates 
Ltd., 2014 BCCA 17 at para. 16; Canfor Pulp Limited Partnership v. Siemens 
Building Technologies Ltd., 2016 BCSC 2089 at para. 36.) 
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Discussion 

Prejudice to the Parties 

[14] The only prejudice asserted by counsel for the proposed third party is in 

relation to this third party claim being said to be an independent cause of action such 

that the expiry of the limitation period to advance it ought to be a consideration. 

[15] In my view, while the alleged assault committed by the third party is clearly 

independent of the negligence of the defendants in the use and operation of the 

vehicle involved in the accident, both events are so closely intertwined factually and 

temporally that the third party will not be hampered in any way in pursuing or 

mounting a full answer and defence to the claim, bearing in mind it is still at its very 

early stages. This factor supports granting leave. 

Expiration of Limitation Periods 

[16] In Stephenson, Madam Justice Forth said, paras. 20 and 21: 

[20] The expiration of limitation periods in this case weighs against 
granting leave. Pursuant to the Limitation Act, S.B.C. 2012, c. 13, s. 16, the 
limitation period for contribution and indemnity is two years from the later of 
the following two dates: 

(a) the day on which the claimant for contribution or indemnity is 
served with a pleading in respect of a claim on which the claim for 
contribution or indemnity is based; and 

(b) the first day on which the claimant knew or reasonably 
ought to have known that a claim for contribution or indemnity 
may be made. 

[21] The Hansbraun Entities submit that s. 22 of the Limitation Act does 
permit the bringing of third party proceedings for contribution and indemnity 
outside of the two-year limitation period, but it is discretionary. Counsel for 
Ms. Bridges agrees that the court has residual discretion to allow the filing of 
a late third party notice: see e.g. Herman v. Accent Homes Realty Ltd., 2017 
BCSC 479. 

[17] In offering an explanation for not seeking leave to bring a third party 

proceeding within the two-year limitation period found in s. 16 of the Limitation Act, 

S.B.C. 2012, c. 13, counsel for Mr. Leach submitted that he was being economical 

with the cost of his client’s defence while he awaited counsel for Mr. Klein to make 
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his application to perfect his own third party notice. I do not find this submission at all 

persuasive and adopt what was said by Madam Justice Forth in Stephenson at 

para. 24: 

[24] This argument does not persuade me. The statuses of Jace Holdings 
and the Hansbraun Entities, as original defendants, did not preclude 
Ms. Bridges’ counsel from filing a timely third party notice in order to 
crystalize the right to seek contribution and indemnity against those parties. It 
is for counsel to take proper precautions that are legally within his or her 
control to protect the client’s best interests. It is trite to say that a party should 
not fully rely on an opposing party’s pleading in order to safeguard its own 
procedural rights against third parties. 

[18] This factor weighs against granting leave. 

The Merits of the Proposed Claim 

[19] Counsel for the proposed third party does not take issue that this claim has 

prima facie merit. This factor weighs in favour of granting leave. 

Any Delay in Proceedings 

[20] Counsel for the proposed third party points to two periods of delay. Initially 

from October 2016, when a response was filed by Leach, until April of 2018, when 

the defective third party notice was delivered to Schellekens alerting him for the first 

time formally that a claim was being made against him, and then from April 2018 to 

March 2019, when this application was filed. 

[21] It is apparent that Schellekens did not have any actual notice of this claim 

until April 2018 when in the circumstances he ought to have been put on notice by 

January 2017. That delay is not explained and weighs against granting leave. 

The Timeliness of the Application 

[22] While nearly 11 months have passed since Schellekens was first made aware 

of the third party claim, there is some explanation given for the delay in this 

application being brought. While counsel for Leach ought not to have remained on 

the procedural sidelines after January 2017 through April 2018, his decision to wait 

for counsel for Mr. Klein to bring his leave application after he had served 
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Schellekens with the third party notice is perhaps more understandable. The action 

was not moving forward and there was no prejudice accruing to any of the parties. 

[23] Once Mr. Klein’s counsel withdrew, counsel for Leach moved with reasonable 

dispatch to set this application. In the circumstances of this case, I do not see this 

factor as weighing against leave being granted. 

Conclusion 

[24] The law is well developed that no one of the relevant factors that I have set 

out should take precedence in deciding whether to grant leave. In this case, I am of 

the view that leave should be granted as, fundamentally, the third party will not be at 

any disadvantage in pursuing his defence, given the circumstances, and it is in the 

interests of an orderly and efficient determination of all of these claims that they 

should be adjudicated together to avoid any inconsistent outcome. 

[25] The costs of the application are in the cause. 

“Master Cameron” 
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