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[1]           On January 26, 2006, the petitioners, Timothy Walker and his corporate alter-ego Sunergy Holdings

Ltd. obtained a declaration pursuant to s. 227(2) of the Business Corporations Act, S.B.C. 2002 c. 57 (the

“BCA”).  The declaration stated that the affairs of the three interdependent provincially-incorporated

respondents, Allie’s Wholesale Garden Supplies Ltd. (“Allie’s”), Grotek Manufacturing Inc. (“Grotek”), and
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Aggro Plastics Inc. (“Aggro Plastics”), collectively referred to as the “Allies Group”, were being conducted by

the controlling shareholder, Fonda Betts, and her corporate alter-ego 584354 B.C. Ltd. (“584”), in a manner

oppressive and unfairly prejudicial to the petitioners. That conduct has continued since Mr. Walker’s May

2004 departure from the Allies Group’s horticultural business, and continues to this date.  See Walker v.

Betts 2006 BCSC 128.

[2]           The finding of oppressive and unfairly prejudicial conduct included the following conduct by Ms Betts:

(a)       Unequal repayment of the shareholders loans (¶100);

(b)       Continued and ongoing use of the petitioners’ capital to fund the activities of the Allie’s Group
without proposed terms of repayment despite demand; (¶101,104);

(c)        Unilaterally changing the manner in which profits and bonuses for Allie’s were distributed;
(¶103); and

(d)       Lack of proper corporate governance including lack of directors or shareholders meetings.
(¶105,106).

 

[3]           The parties agree that one of the resolutions to their current impasse is for Ms Betts to purchase the

petitioners’ shares in the Allies Group.  Unfortunately, they have been unable to agree on a value for those

shares.  At issue is whether the shares are subject to a minority discount.  The hearing to determine that

issue is scheduled for October 10, 2006.

[4]           In the meantime, the oppressive conduct continues. The petitioners continue to be denied timely

access to financial and corporate documents.  The basic tenets of corporate governance, including the

calling of a shareholders meeting (with the exception of a directors meeting called for the limited purpose of

transitioning the Allies Group into the provisions of the new BCA), continue to be ignored.  Ms Betts has

made no proposal to Mr. Walker for repayment of the petitioners’ shareholders loans.  At the same time, the

Allies Group continues to use the petitioners’ capital, without compensation, to fund its ongoing operations.

[5]           In the face of this conduct, the petitioners apply for interim relief by an order appointing a receiver

manager to conduct the affairs of the Allies Group until agreement can be reached or a determination made

on a buy-out of the petitioners’ shares.  An agreement appears unlikely.

[6]           Ms Betts has instructed the corporate solicitors to commence an action on behalf of Allie’s and Grotek
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against Mr. Walker and his current employer for the alleged theft of Grotek’s secret mixing formula (the

“Fertilizer Action”).  The plaintiffs seek damages for breach of fiduciary duty, breach of confidence and breach

of contract.  Mr. Walker has denied the allegation and received no notice of a directors meeting to authorize

the Fertilizer Action.  Nor have the corporate solicitors responded to his concern that while representing the

corporate entities they have chosen to act on one shareholder’s instructions against another shareholder

thereby placing themselves in a conflict of interest.

[7]           There is also evidence that legal, accounting and consulting fees have significantly increased since Mr.

Walker’s departure, creating an inference that the cost of this shareholder’s dispute is being paid for with

corporate funds.  Requests by Mr. Walker for an explanation about these increased expenses have gone

unanswered.

[8]           Recently, Mr. Walker received from Ms Betts an offer to settle the action.  The offer included a term that

he contribute to the cost of the valuation of the petitioners’ shares.  Ms Betts quoted the cost as $105,000. 

The valuator advised Mr. Walker the account was settled with Ms Betts for $33,437.50.

[9]           In short, Ms Betts has done nothing to purge the Court’s finding of oppressive and unfairly prejudicial

conduct and continues to operate the Allies Group for the benefit of herself and 584.  The misrepresentation

of a material fact cloaked within an offer to settle impacts significantly on her credibility and claims of bona

fides in the operation of the Allies Group.

[10]        The financial circumstances of Allie’s Group have also been impacted by the shareholders’ dispute. 

Ms Betts owns 75% of the shares in Allies and 50% of the shares in Grotek.  Mr. Walker owns 25% of the

shares in Allies and 50% of the shares in Grotek.  Allies owes Grotek over $1 million but Grotek has taken

no steps to recover those monies.  584 holds 80% of the shares in Aggro and Sunergy holds 20%.  Aggro’s

trade accounts are listed at approximately $1.5 million.  It owes Allies $1.7 million but has disposed of most

of its capital and is essentially inoperative.  It has provided no security for its indebtedness to Allies and has

made no assignment to Allies of its book debts.

[11]        On February 24, 2006, the bank called in its loans of $1.5 million to Allies and Grotek and demanded

repayment by March 7, 2006.  By reducing their loans to $975,000, freezing their capital loans and credit

card limits, committing to reduce their credit facility by $25,000 per week, and rescinding their ability to do

incoming Lines of Credit, the companies were able to negotiate a Forbearance Agreement that gives them
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until May 15, 2006, to secure alternate financing.

[12]        Ms Betts submits that the appointment of an interim receiver in these circumstances would likely cause

serious adverse consequences for the continued operation of the Allies Group.  She states that less intrusive

measures can address the concerns raised by Mr. Walker.  She claims that Mr. Walker has presented no

evidence that management is deadlocked, is disposing of assets, is undermining the value of the Allies

Group, or is putting repayment of the shareholders loans in peril.  She submits that the orders requested by

the petitioners, including the granting of judgment for the petitioners’ shareholders loans against Allie’s and

Grotek, the repayment of the shareholders’ loans to the petitioners, and the reinstatement of the equal bonus

payments requires further evidence of the Allies Group corporate governance and cannot be decided on an

interim application.  She further submits that the petitioners’ interim claim for special costs or costs on an

increased scale payable forthwith be dismissed until the conclusion of the proceedings.

[13]        In these escalating adverse conditions, I am not satisfied the assets of the Allies Group are secure,

that its continued operation is being managed prudently, and that the interests of the Allies Group are being

served before those of Ms Betts.  The classic reasons for court intervention through the appointment of a

receiver manager appear to exist in this case:  waste, the improper disposition of property, improper

management, a lack of proper accounting, and improper profiting personally.

[14]        On the evidence before me I am persuaded it is just and equitable that a receiver manager for the

Allie’s Group be appointed on an interim basis.  Due to Ms Betts’ continuing conduct and failure to respond to

the declaration of oppressive conduct, the Court can only obtain an accurate picture of the Allies Group

operation through an independent third party.  Her proposal for piecemeal orders to rectify only those

concerns that might reach the surface would not provide sufficient protection for the corporate assets.  In my

view, it is self-serving for Ms Betts to say that she is managing the Allies Group effectively when she

continues to manage its affairs in an oppressive and unfairly prejudicial manner.

[15]        I am advised the parties have agreed to the appointment of Roger Burgon of Grant Thornton LLP, who

has consented to act as a receiver manager for the Allies Group in the event such an order is made. 

Pursuant to s. 227(3)(c) of the BCA that order is made and is effective immediately.  The terms of the

appointment shall include those set out in the attached draft order at Schedule “A” to the petitioners’ written

submissions dated March 13, 2006, which are appended to these reasons.  The receiver manager is further
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authorized, in his absolute discretion, to draw upon Ms Betts management expertise and if so exercised to

pay her fair value for her services up to the amount of her current annual salary.  There shall be a freeze on

the payment of any bonuses to the shareholders until further order of the Court.

[16]        Within 30 days of the making of this order the receiver manager shall provide to the court a written

report that addresses the following matters:

(a)       An accounting of what, if any, corporate resources have been expended for the personal
benefit of any individual shareholder since May 2004, including salaries and bonuses;

(b)       An accounting of what, if any, corporate resources have been expended on legal, accounting,
consulting and/or valuation costs since May 2004, in relation to this shareholders dispute;

(c)        Confirmation of Deloitte and Touche’s account for the valuation of the petitioners’ shares in the
Allies Group and what corporate resources, if any, have been expended on the payment of that
account;

(d)       Obtain an independent legal opinion on the likelihood of the success of the Fertilizer Action and
whether it should be pursued;

(e)       Provide an opinion as to what amount of corporate funds, up to $389,000, can be made
available for payment to Mr. Walker, or in the alternative, what periodic amounts totalling
$389,000, can be made available to Mr. Walker over a fixed period of time;

 

[17]        The petitioners are also entitled to their costs, for the declaration of oppressive and unfairly prejudicial

conduct, and for the order appointing an interim receiver manager.  At this time, the orders will be at Scale 3,

payable forthwith, with liberty to apply for an increased scale or special costs upon receipt of the report from

the receiver manager.

 

[18]        The petitioners shall have liberty to apply for further interim orders upon the court’s receipt of the

receiver manager’s report.

 
“D. Smith J.”
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