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[1] In 1992 the plaintiffs purchased the defendants’
residential property on the Sunshine Coast. They were shown

t he sewage di sposal system and assuned it was fully
operational. Over the ensuing years they di scovered probl ens
with the system and were eventually obliged to replace it.
They have sued the defendants for damages cl ai m ng negli gent
m srepresentati on and breach of covenant. Allegations of
fraudul ent m srepresentation were withdrawn on the |ast day of
trial. The claimagainst the corporate defendant was

di sm ssed by consent in Septenber 2000.

[2] M. Cook is a forner business executive. He retired in
1994, two years after the Bal digara purchase. Ms. Cook is an
eneritus professor of educational anthropology. M. Baldigara
owns a real estate agency, but is now “virtually retired”.

Hs wife is seriously ill and took no part in the proceedings.

[3] The property is |ocated at 5416 Sans Souci Road, Hal f roon
Bay, B.C. In 1967 Elizabeth Bennett, the wife of Arnold
Bennett, and Ms. Bal digara each becane the owners of an
undi vi ded one-half interest in the property. The property was
divided into two building |lots and an undevel oped conmon | ot.
The Bennetts and the Bal di garas each built a hone on their
assigned lot. The property borders on an arm of Secret Cove.

Sewage coul d not be discharged on | and as there was
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insufficient soil for a septic field. Accordingly, M.
Bennett installed a treatnent plant under his verandah with an

outl et pipe that ran down the property and into the water.

[4] In October 1976 the Departnent of the Environment granted
Ms. Bennett a permt to discharge effluent fromtwo private
honmes into Malaspina Strait. A condition of the permt was
that the outfall |ine extended approximately 720 nmeters to

m d- channel at a depth of 60 feet. M. Baldigara gave
evidence at trial that he had purchased 700 neters of required
pi pe and assisted in laying it as set out in the permt. Over
t he next sixteen years there were occasional problens with the
underwat er |ine caused by yachts dragging their anchors over
it. This would cause the Iine to kink or fold over on itself
so that waste could not get through the pipe. As a result

ef fluent would remain in the pipe and the punp in the

treatnment plant woul d keep working until it burned out.

[5] Although all costs of the sewage system were shared, M.
Bennett undertook its actual maintenance. M. Baldigara

| ooked after the paperwork. The Mnistry of Environment file
shows that M. Baldigara reported two episodes of kinking in
1980 and that later in the year he wote to say that a heavier
line had been laid which he hoped woul d solve the problem In

June 1988 he again wote the Mnistry about the problemwth
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boat anchors and asked if the line could term nate m d-channel
in front of the property. The request was refused. Because
the treatnment plant was under M. Bennett's verandah he was
the one to learn if the system had backed up and to take
remedi al action. M. Baldigara renenbers at various tines
seeing M. Bennett out in his boat attending to the line. M.
Bal di gara has a physical disability which nade it difficult
for himto get up and down to the dock where the outfall went
into the water. Sonetinme around the begi nning of Septenber
1991, M. Baldigara said that M. Bennett told himhe had cut
the sewage line at the dock, presumably, thought M.
Bal di gara, because a kink in the |line had caused a probl em at

the treatnment plant.

[6] At this time M. and Ms. Cook were mnded to buy
recreational property on the Sunshine Coats. Through a
friend, who lived at Secret Cove, they learned that the
Bal di gara honme was for sale although it had not been put on
the market. A visit was arranged by tel ephone. The Cooks
live in Wst Vancouver. They had not owned a summer hone
before. On 22 Septenber 1992 they took a ferry in the
afternoon to the Sunshi ne coast and spent about an hour or an
hour and a half at the Bal digara home. They were shown

t hrough the house and went down to the dock. At sone point
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M. Cook renenbers being shown the sewage treatnent plant. He
was told the line went fromthe plant down to the water and
under the dock. He also believes M. Baldigara said that his
own property would not support an ordinary septic system
because of a lack of soil. After wal king around the common
property there was nore di scussi on about the property and the
sale price. The Cooks decided to purchase it and either then
or shortly after gave the Bal digaras a deposit cheque for

$5, 000.

[7] WM. Baldigara s recollection is different and nore
detailed. He said that after show ng the Cooks the house they
went outside to walk down to the dock. He explained to them
that the property was shared with the Bennetts and that

al though they had a permit for an outfall sewage systemthey
were trying to convert to a | and based system He pointed out
the area of a possible septic field between the two properties
and told the Cooks of his neeting with a Mnistry of Health
representative (M. Adans) who had shown himwhere to dig
holes to test soil depth and to dig percolation holes. He
sai d he expl ai ned what they were trying to achi eve and

menti oned that the soil had been brought onto the property 20
years before. The party went down to the dock and M.

Bal di gara said he told M. Cook the problemthey had had with
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boat anchors causing kinking to the outfall line. He said he
menti oned that his neighbour had cut the line and it had to be
fixed. He said he also nentioned that one possible solution
was to connect the Iine to the Jolly Roger outfall.
Correspondence produced at trial shows that M. Bal di gara had
asked to be hooked up to the Sunshine Coast Regional D strict
outfall line in Septenber 1988 and had been told it was
feasible. In Decenber 1989 the District had nmentioned the
options of connecting to the Jolly Roger treatnent plant or
joining into the District’s outfall pipe direct — appearing to

favour the former option.

[8] M. Baldigara said he was particularly concerned that the
Cooks understood the situation fully as in buying the property
t hey woul d becone partners with M. Bennett. He said the cost
for the alternative systens — Jolly Roger hook-up or |and
field — woul d be about the sanme ($5,000), but because of the
need to get easenents over the water |eases the |and based

system presented fewer problens.

[9] The purchase proceeded. M. Cook retained solicitors who
wote to the Mnistry of the Environnent to confirmthat the
sewage permt was in good standing. |In the conveyancing
docunments M's. Baldigara, as vendor, covenanted that the

permt was “valid and subsisting” and that its conditions had
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been “duly observed and performed”. Before a reply had been
received fromthe Mnistry about the permt, the purchase was

conpl et ed.

[10] It was agreed that the Bal digaras would rent their forner
home for the tinme being. In late 1992 M. Bal digara saw M.
Cook in the latter’s office in Vancouver to fix the amount of
rent. This was the second and last tinme the two nen net

bef ore proceedi ngs were started some six years later. Shortly
after the purchase the Mnistry informed M. Cook’s solicitors
that the permt was not in conpliance “due to non-subm ssion
of annual nonitoring data”. M. Baldigara was inforned and he
obtai ned and subnmitted a sanple fromthe treatnment plant which
passed nuster. On 22 March 1993 the Mnistry inforned M.
Bennett that the “permt is in conpliance at this tinge”

There was no evidence at trial about whether or not the
outfall line M. Bennett told M. Baldigara he had cut in
about Septenber 1992 had been repaired. M. Bennett has
recently died. M. Baldigara said he assuned M. Bennett

fixed it as he always had in the past.

[ 11] The Bal di garas occupi ed the Cooks’ property as renters
for alnost the whole of 1993. After this the Cooks took
possession of their property, but only visited it about three

days a nonth. In March 1993 the permit conditions were
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changed to require grab sanpling every 6 nonths, instead of
once a year, and the subm ssion of an outfall inspection
report ever 2 years, the first report being required by 30
January, 1994. There was a conpl aint about the outfall pipe
in July 1994 but an inspection by the Mnistry of the
Environnment could not determine if the pipe was broken. 1In
February 1994 M. Cook submtted a grab sanple and was asked
about the overdue outfall inspection report. M. Cook
proposed to hire scuba divers to inspect the outfall pipe.
When he told M. Bennett this, M. Bennett said, according to
M. Cook, that there was no sense inspecting the line as it
did not exist — the Iine had never gone to the nouth of the

cove.

[12] Meanwhile M. Bennett was considering alternative

di sposal methods — either a ground field or the use of a

hol ding tank. A Mnistry inspection in May 1994 showed an
unrepaired outfall pipe which M. Bennett told the Mnistry he
woul d not fix as sunmer boaters would only break it again. 1In
January 1995, M. Bennett’'s application for a land field was
rejected for lack of sufficient soil depth. Wth regard to
submitting sanples he wote to the Mnistry of the Environnent

to say that as both residences were vacant nost of the time he
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did not want to keep the treatnent plant operating and woul d

submt a sanple when he returned in the spring or sumer.

[13] M. Cook al so sought an alternative nmethod of sewage

di sposal. He hired experts who told hima field was feasible.
But his application was rejected in early 1996. By Cctober
1996 the treatnent plant was no | onger operating and the dock
and pier had been renmoved. In July 1997 M. Bennett advised
M. Cook that he intended to install a land field for his own
resi dence and that M. Cook should make provision for his own
sewage di sposal. Accordingly, M. Cook, after investigation,
had an “innovative” systeminstalled, called a d endon
Biofilters System It was finally installed in the spring of
1998 at substantial cost. | should add that over the years
M. Cook, as well as M. Baldigara, had an often difficult
relationship with M. Bennett, who does not seemto have been
an easy man to get along with. This | assune added to the

difficulty of solving sewage di sposal problens.

[14] The plaintiffs conplain that Ms. Bal digara breached her
covenant that the permit was in good standing. An annual
report had not been submtted by the permttee. Wen this was
made known to M. Baldigara he renedied the default at no cost
to the plaintiffs. The Mnistry then said the permt was in

conpliance. M. Jones submts that notw thstanding this the
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permt was not in conpliance because the pernmttee had not

i nspected the “pollution control works” and maintai ned them as
required by the permt. The lack of maintenance is a
reference to the reportedly cut line. The difficulty with
this is that there is no concrete evidence that the |ine was
cut at the date of purchase or, if it was, that it was not
repaired by M. Bennett. The fact that M. Baldigara and his
wife continued living in the house full-tinme thereafter, not
to mention M. and Ms. Bennett’s presuned occupation,
suggests that M. Bennett, who by all accounts was a

nmeti cul ous person, would have renedied the situation. It
woul d not be difficult to repair a 1 % inch plastic pipe which
had been cut. It is to be renenbered too that the sumrer boat
anchor probl em was then many nonths away. As for an all eged
failure to inspect, the evidence points to M. Bennett having
attended to the line over the years and presumably inspecting

it to do so.

[15] M. Jones also submits that the outfall line either ended
at the dock or, if it did not it did not extend to its ful
permt length. This would of course have been a breach of the
permt. Again the problemis one of proof. M. Baldigara
gave evi dence of having assisted in laying the original l|ine

and of having bought the required | ength of inproved pipe for
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a second laying. He was not chall enged about this on cross-
exam nation. The only “evidence” that the pipe had not been
laid properly is a somewhat anbi guous statenent nmade by M.
Bennett to M. Cook which was adm tted not for its truth, but
to explain why M. Cook did what he did. There is no

adm ssi bl e evidence that the pipe was not laid as it was

required to be | aid.

[16] Apart fromthe question of the sanple, the plaintiff has
not proved to the required standard that Ms. Baldigara was in
breach of the covenant she gave at the tinme of purchase. A
sanpl e was supplied as soon as practicable after M. Bal di gara
was notified and at no cost to the plaintiffs. For such a

breach there could only be nom nal damages.

[17] The claimagainst M. Baldigara is based on negligent

m srepresentation. This in turn is based on M. Cook’s
evidence that M. Bal digara pointed out the treatnent plant
and the line going down to the dock, but explained nothing
nore about the sewage di sposal system M. Baldigara said
that, on the contrary, he gave an account of the problens that
had been encountered with the system and expl ai ned the
alternatives that were being | ooked at. He said he showed the
Cooks where he had been told to dig test holes for a | and

field straddling the two properties. | amsure both nen
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sincerely believe in the accuracy of their nenories of a
conversation eight years earlier. CQCbviously their

recoll ections are in conflict. They cannot both be right.

[18] | conclude that M. Baldigara s recollection of the
conversation is nore likely to approximate to what in fact was
said. He has had many years experience in real estate sales
and property devel opnment. | accept that he was m ndful of the
need to explain as nmuch as he coul d about the property
interest he shared wth M. Bennett. It was an unusua
situation. The sewage di sposal system was unusual, including
as it did what has been called a secondary treatnent plant
situated under M. Bennett’s control. The owners were in the
course of making alternative plans for sewage disposal. | do
not believe he woul d not have di scussed these matters with M.

Cook. They were clearly of great rel evance.

[19] All egations of fraud were wi thdrawn agai nst M. Bal digara
— appropriately in nmy view He appeared to ne to be an honest
wi tness and | accept his evidence. It had an air of reality
about it. He enphasized how inportant it was that M. Cook be
put fully in the picture. | conclude he did his best to do
so. That M. Baldigara was a credi ble wi tness appears al so
fromthe fact that it was he who disclosed that he had told

the plaintiffs that the outfall |ine had been cut. The
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plaintiffs seemto have based their case to a | arge extent on
M. Bennett’s assertion that the |ine had never been laid as
required. A dishonest wi tness would not have nade a

di scl osure about the cut |ine which could then be used agai nst

hi m and was.

[20] | conclude that because of the short tinme M. Cook had to
di gest a great deal of information in his only visit to the
property before the sale, he has forgotten what he was told
about the sewage systemand the alternatives for its disposal.
M. Cook’s nmenory of the visit was shown not to have been
wholly reliable. On discovery he insisted that he and his

wi fe had taken the ferry in the norning and spent three or
four hours at the property. He was a senior business
executive who told us that in his work he relied on experts
for advice and assistance. |If it did occur to himthat there
m ght be problenms with the system he could well have
considered he would rely on his solicitors to protect him At
trial M. Cook said that he felt he was protected by Ms.

Bal di gara’ s covenant. But the covenant clearly would not
entitle himto ignore the information given to him by her
husband. It is also of sone note that between 1992 and 1998
when the wit was issued, M. Cook nade no conplaint to M.

Bal di gara i n any manner about the sewage system The only
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contact between the two was when M. Cook asked M. Bal di gara
in 1995 to provide himwith a valuation of the property for

tax purposes, which he did.

[21] M. Jones concedes that if | find M. Baldigara's

evi dence credible, the plaintiffs’ case nust fail. As | say,

| accept M. Baldigara s evidence. | should add that if | had
found that M. Baldigara had in effect sinply represented that
an operational systemwas in place, wthout nentioning
problens in the past or an alternative future, there would
still have been legal hurdles for the plaintiffs to overcone
in reaching the substantial damage award they were seeking.

In the light of ny finding, however, | need not explore the

matter further.

[ 22] For the foregoing reasons | nust dismss the plaintiffs’
claimwi th costs on Scal e 3.
"MI1. Catliff, J."
The Honourable M. Justice MI. Catliff

January 5, 2001 -- Menorandumto the Legal Publishers issued
advi sing that on page 6, paragraph 7, line 7 should read:

“.outfall line in Septenber 1988 and had been told it was ..
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