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[1] THE COURT: In this case, the parties applied to Court
for a consent order for child support. This order was made in
Cct ober 2001 and, as it happened, | was the Judge who
pronounced the order. But, typical of consent order
applications, it was one in which the nerits of the order

sought were not thrashed out and in which it was the agreenent
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of the parties as to spousal nmintenance and child support

whi ch was before ne.

[2] In sonme situations, as | have held before, the Court nust
exam ne a proposed consent order, and not nerely rubberstanp
it. In cases involving child support, where the parties have
agreed on child support, ny viewis that the Court can act
upon the wi shes of the parties so long as the Guidelines are
satisfied. That is what | did here. |In the result, the order
was nade, based upon a stipul ated CGuidelines income of the

def endant of $81, 000 per year.

[3] In June of last year, Ms. Wesley, on behalf of the
plaintiff, applied for an order varying the anount of child
support and sought an order that the variation be made
retroactive. The basis for the application was evidence that
had been acquired since the order was nade, showi ng that the
defendant's incone in the year 2000 was $129, 000, his incone
in 2001 was $155,000, and his incone in 2002 was $165,000. It
was on that basis that | nmade an order increasing child
support, which | made retroactive to the pronouncenent of the

consent order.

[4] M. J.H, the defendant, appeared at that June heari ng,
wi thout counsel. After | nade the order, he sought the

assi stance of Ms. Thiele, who, since then has appeared on his
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behal f before ne in this natter. M. J.H could not have been

better represented than he was by Ms. Thiele.

[5] The long and the short of it, however, is that there is
no persuasive evidence, in fact alnost no evidence at all,
fromM. J.H which explains the discrepancy between his
income in the year 2000 and his incone to the date of the
consent order in the year 2001 which would have justified him
in allowing the Court to be presented with a msleading figure

in Cctober 2001.

[6] The result is that | confirmthe order I made on the 11lth
of June, 2003 concerning the paynent of child support and the
fact that it is retroactive to the date of the consent order,

based on his income fromyear to year since then

[7] | appreciate the consequences for him One is that
because of the arrears of child support that | "created" by ny
order of June 11, 2003, he no |onger can deduct spousal

mai nt enance paynents when declaring his income for tax
purposes. That is because the child support arrears take
precedence. O course, this is a sonewhat academ c concern,
since M. J.H has not paid any spousal mai ntenance since

Decenmber 2002.
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[8] | note that he has yet, despite demands, to produce his
incone tax returns and i nformation about his incone for the

year 2003.

[9] The cases on retroactivity, including Marinangeli v.

Mari nangeli, (2003), 66 OR (3d) 40 (C A ); the decision of
the Court of Appeal of Ontario in Walsh v. Wal sh, (2004), 46
R F.L. (5th) 455; 183 OA C 179 - varied on other grounds,
[2004] O J. No. 1433 (C A ); the decision of our own Court of
Appeal in L.S. v. E P., 1999 BCCA 393; the decision of our
Court of Appeal in ET. v. KHT., [1996] B.C.J. No. 2208; and
t he deci sion of Madam Justice Boyd of this Court in Erickson
v. Erickson, 2001 BCSC 73, do not address directly the issue
with which I am concerned here. Collectively, the cases show
caution on the part of the courts, for various practical and
good reasons, about meking retroactive awards. However, those
cases are al so unani nous, so far as they discuss it, in
hol di ng that non-di scl osure of inconme by a person whose child
support obligations are being fixed is a ground for making an

order retroactive.

[10] In this case, it is appropriate to order the child
support to increase retroactively because the statenent of
income for M. J.H was msleading in the first place. The

fact that he has not ordered his affairs to his better
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advant age between the tinme of the order in 2001 and today,
w th an understandi ng of the consequences of his higher
incone, fades, in ny view, against the fact of the non-

di scl osure.

[11] In the context of matrinonial property disputes, | held,
in Cunha v. Cunha (1994), 99 B.C.L.R (2d) 93 (S.C ), that
non-di scl osure was the cancer of matrinonial property
l[itigation. It seens to ne that in the context of child
support, the evil is even nore exaggerated. Thus, the
concerns expressed by ny colleague M. Justice Harvey in

Campbel | v. MRudden, [2001] B.C.J. No. 676, are supervened.

[12] This matter has been before ne four tinmes, including

t oday, since June 2003. It has given nme the opportunity to

t hi nk about the situation and to think about situations
generally involving the welfare of children and the connection
bet ween that and the paynment of proper and adequate child
support. So far as | and counsel are aware, there has been no
case in which the concept of an obligation to disclose on a
periodi ¢ basis has been | ooked at, except in the context of
agreenents or orders which have within them effective

di scl osure provisions, such as in Marinangeli, supra.

[ 13] No Judge of this Court and no | awer who works regularly

in famly law can be unaware that children are on the | osing

2004 BCSC 306 (CanLll)



P.AH v. J H Page 6

end when there is a paying parent who is not paying themthe
anount of child support that the Guidelines say they are
entitled to. The same applies, in sonme circunstances, to the
reci pient parent, for exanple, where there are things |ike

extraordi nary expenses whi ch nust be shar ed.

[ 14] During subm ssions, | suggested that if the plaintiff in
this case had taken a student into her hone as a boarder to
hel p suppl enent her income and had not told the insurance
conmpany whi ch provides her with fire insurance that she had
done so, chances are that if her home burned down, the

i nsurance conpany would refuse to pay her, on the ground that
she had a | egal obligation under the doctrine known as utnost

good faith to volunteer that information to the insurance

conpany.

[15] It seens to ne inconceivable that the | aw could attach
smal l er inportance to the right of children to have proper

child support.

[16] | therefore say that as fromtoday in British Col unbia,
the law is that parents whose incones are relevant to the
financi al support of their children have an obligation to
di scl ose changes in their incone fromtinme to time. This is

based on the concept of utnost good faith. It does seemto ne

2004 BCSC 306 (CanLll)



P.AH v. J H Page 7

that the |aw should not hesitate to require that parents act

with the utnost good faith toward their children

[17] | think it necessary to say that | do have one qual m
about the declaration |I have just nade and that is this.
Discretion in the matter of child support has been taken away
fromjudges by the Guidelines. The Guidelines were the
product of prolonged discussion and, presunmably, conprom se.

| do understand that | have introduced a new factor into the
| aw concerning child support, as to which the Guidelines are
silent, that is, the Guidelines do not require a parent whose
income is relevant to the financial support of a child to

vol unt eer information about changes in incone.

[18] | also see the potential that a regine in which

di sclosure is conpulsory could lead fornmerly battling parents
into new battles. However, to nme that does not seemto ne a

good enough policy reason to allow the frustration of proper

financial support to children.

[19] That is ny order.

[20] Ms. P.AH wll recover the costs of these applications.

“G P. Fraser, J.”
The Honourable M. Justice G P. Fraser
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